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FACTUAL STATEMENT

The Anderson County school district encompasses seventeen schools 

including two high schools, Anderson County High School and Clinton High 

School, and one vocational school, Anderson County Career and Technical Center.  

Trial Tr. Vol. I 94.  Anderson County Career and Technical Center is located on 

the Anderson County High School campus and draws students from both Clinton 

High School and Anderson County High School.  Trial Tr. Vol. I 98.

During the 2006-2007 school year, all Anderson County schools were

governed by a Code of Student Conduct that stated:  “[a]pparel or appearance, 

which tends to draw attention to an individual rather than to a learning situation, 

must be avoided.”  Trial Tr. Vol. I Exhibit 7.  The policy further stated that 

“[c]lothing and accessories such as backpacks, patches, jewelry, and notebooks 

must not display (1) racial or ethnic slurs/symbols, (2) gang affiliations, (3) vulgar, 

subversive, or sexually suggestive language or images; nor, should they promote 

products which students may not legally buy; such as alcohol, tobacco, and illegal 

drugs.”  Id.

According to V.L. Stonecipher, Director of Anderson County schools, a 

tense environment has existed at Clinton High School since 1956 when the school 

was integrated.  Trial Tr. Vol. I 96-99.  Mr. Stonecipher has been employed by

Anderson County schools since 1965 as a teacher, principal, and member of the 

administrative staff.  Trial Tr. Vol. I 91-92, 103-04.  Mr. Stonecipher testified that 

he has dealt with racial tension and/or hatred since his employment with the school 

system on a weekly basis.  Trial Tr. Vol. I 103-04.  Mr. Stonecipher also stated that 

displays of the Confederate flag would be a distraction to any student offended by 

Case: 09-6080   Document: 006110846811   Filed: 01/18/2011   Page: 42

it and could result in some sort of dangerous disagreement resulting in conflict or 

violence.  Trial Tr. Vol. I 99.  The current Anderson County High School principal, 

Greg Deal, agreed with Mr. Stonecipher and stated that an undercurrent of tension 

exists and has existed in the community for years.  Trial Tr. Vol. II 117-19.  Deal 

has been employed with the Anderson County school system for thirty (30) years 

and attended Anderson County schools.  Trial Tr. Vol. II 97-99, 117-19.  

The Chairman of the Anderson County School Board, Dr. John Burrell, 

testified that the School Board decided to ban anything it felt would be disruptive

to the educational process and the Confederate flag fell into that prohibited 

category.  Trial Tr. Vol. I 34.  Moreover, Dr. Burrell stated that the Confederate 

flag ban would not be lifted as long as the flag was disruptive to any students in the 

school system.  Trial Tr. Vol. I 49.  According to Dr. Burrell, once a student 

becomes offended, “the next step is a fight, riot, that type of situation.”  Trial Tr. 

Vol. I 63.  

Plaintiff Tom Defoe attended Anderson County High School and Anderson 

County Career and Technical Center through December, 2007.  Trial Tr. Vol. II 

47.  Several racial incidents occurred at both Anderson County High School and 

Anderson County Career and Technical Center during the time that Plaintiff 

attended both schools.  All of those racial incidents are set out in great detail in the 

Brief of Appellees and this Court‟s opinion in Defoe v. Spiva, 625 F.3d 324 (6th

Cir. 2010) and will not be repeated here for the convenience of the Court.  

On October 30, 2006, Plaintiff Tom Defoe wore a shirt to school bearing an 

image of the Confederate flag.  Trial Tr. Vol. II 68.  School officials told Mr. 

Defoe that he was in violation of the Code of Student Conduct and he was asked to 

Case: 09-6080   Document: 006110846811   Filed: 01/18/2011   Page: 53

either turn the shirt inside out or remove it.  Id. Mr. Defoe refused to comply so he 

was sent home.  Id. On November 6, 2006, Mr. Defoe wore a belt buckle to school 

that displayed an image of the Confederate flag.  A school official promptly 

informed Mr. Defoe that he was in violation of the Code of Student Conduct and 

when Defoe refused to comply with the dress code, he was suspended.  Id. at 69.  

Prior to these two incidents, Mr. Defoe wore clothing depicting the Confederate 

flag on several occasions but complied when school officials requested that he 

remove or cover the clothing. Id. at 47-48.            

REHEARING EN BANC IS NOT WARRANTED

The panel unanimously affirmed the judgment of the district court in favor 

of the Defendants-Appellees.  The lead opinion held that: (1) DefendantsAppellees reasonably forecast that permitting displays of the Confederate flag 

would substantially disrupt or materially interfere with the school environment; (2) 

the Code of Student Conduct was viewpoint neutral; and (3) DefendantsAppellees‟ banning of displays of racially divisive symbols like the Confederate 

flag was narrowly tailored to the State and Anderson County school district‟s 

substantial interest in educating students.  The concurring opinion affirmed the 

judgment of the district court after finding that Defendants-Appellees can limit 

speech in a reasonable fashion to further important policies of public education.
1

                The Petition for Rehearing En Banc asserts that rehearing is necessary to 

secure or maintain the uniformity of this Court‟s decisions, as well as this Court‟s 

interpretation of the decisions of the Supreme Court of the United States and other 

circuits.  See Appellants‟ Petition for En Banc Rehearing p. 1.  Appellees assert 

that the Petition fails to demonstrate sufficient cause to grant rehearing en banc.  

As this Court knows, a petition for rehearing “is not to be used for 

reargument of the issues previously presented.”  6 Cir. I.O.P. 40(a).  Appellants‟
Petition merely repeats the same arguments that were rejected by the district court 

and the panel. 

As this Court correctly pointed out in its lead opinion, a later panel 

has no authority to disavow the holdings of an earlier panel, particularly in the

absence of changes in binding precedent that would necessitate such a shift; only 

the court sitting en banc has such power.  Salmi v. Sec‟t of Health & Human 

Servs., 774 F.2d 685, 689 (6th Cir. 1985).  Thus, Barr v. Lafon, 538 F.3d 554 (6th

Cir. 2008), cert. denied, 130 S. Ct. 63 (2009) remains the law in the Sixth Circuit.  

This Court need not, however, call for en banc review to resolve an alleged 

conflict between Barr and the concurring opinion because use of either standard 

would not change the outcome of this case.  The concurring opinion indicates that 

 the standard it applies does not affect its view of the merits of the case.  625 F.3d at 

342 (adopting standards set forth in the Supreme Court‟s recent opinion in Morse 

v. Frederick, 551 U.S. 393 (2007) in affirming judgment of the district court). 

Appellees support Judge Rodgers‟ reasoning under Morse to the extent that racially 

hostile or contemptuous speech like a Confederate flag in this case does not require 

“Tinker-style „substantial disruption‟ showings.”  Defoe, 625 F.3d at 342.  Putting 

aside Morse and Judge Rodgers‟ concurring opinion, Appellees succeed even if 

this Court uses the “Tinker-style „substantial disruption‟ showings” standard from 

Barr.  Like previous panels, however, this Court should leave the resolution of any 

alleged conflict caused by the concurring opinion to a time when the standard 

applied would actually alter the outcome of the case.  

I. Appellants’ Diversionary Tactics Should Be Ignored.  

Appellants go to considerable efforts to focus the Court‟s attention on 

matters outside of the merits of the present appeal.  Such efforts can be seen for 

what they are and do not warrant a tit-for-tat response from the Appellees.  But a 

few items do require illumination.  

First, Appellants argue that the district court and this Court conspired to omit

conclusive testimony that allegedly favored the Appellants.  See Appellants‟
Petition for En Banc Rehearing p. 10.  More specifically, Appellants claim that 

Principal Parrott‟s testimony about racial tension being low at Anderson County 

Career and Technical Center was completely ignored by this Court.  Id. While 

Principal Parrott stated that racial tension was relatively low at Anderson County

Career and Technical Center, he also stated that the ban on racially divisive 

symbols like the Confederate flag was intended to prevent disruption of the school 

environment.  R.416-1 Parrott Depo. 23:11-13; 23:18-19; 24:6-7; 53:9-24.  

Moreover, when asked specifically whether Anderson County Career and 

Technical Center had experienced any racial disruptions during the school year that 

he was principal, Principal Parrott answered affirmatively.  R.416-1 Parrott Depo. 

24:22-25. Principal Parrot went on to testify about a racially charged incident in 

which he was forced to remove a Confederate flag belt-buckle from a white student 

who had been involved in an altercation with a African-American female student

on a bus.  R.416-1 Parrott Depo. 25:4-9.  

In addition to the above, Principal Parrott also stated that racial tension in 

Anderson County Career and Technical Center was exceedingly high during the 

trial of this case.  R.416-1 Parrott Depo. 29:16-21.  It is also worth noting that 

Principal Parrott stated that it was his belief that racial tension in Anderson County 

Career and Technical Center would increase if the ban on racially divisive symbols 

like the Confederate flag was removed from the Code of Student Conduct.  R.416-

1 Parrott Depo. 36:1-3. A fair reading of Principal Parrott‟s entire testimony does 

not support Appellants‟ argument on this point.  Appellees can only assume that 

both courts poured over the parties‟ arguments and independently scoured the 

record to ensure that the testimony cited in the opinion was fair and accurate to all 

parties involved in this matter.  

Appellants also make similarly unfounded allegations regarding alleged 

misrepresentations of the record by the Appellees.  At page 10-11 of Appellants‟ 

Petition for En Banc Rehearing, Appellants charge that there “are

misrepresentations of the record made by opposing counsel in Defendants‟ Appeal 

Brief.”  Appellees vehemently deny that any misrepresentations were made in their 

Appeal Brief.
The complete trial transcript and exhibits were before both the 

district court that dismissed Appellants‟ case and the panel that affirmed the 

district court‟s decision.  As stated above, Appellees can only assume that both 

courts poured over the parties‟ arguments and independently scoured the record to 

ensure the integrity of its decision rather than simply accept Appellees arguments 

and issue a perfunctory opinion without analyzing the record.
  Indeed, the panel‟s 

opinion greatly details its reasoning and repeatedly cited to the transcript in 

reaching its decision.  

Nevertheless, Appellees would respectfully refer this Court to Trial Tr. Vol.

II at 148-150 in which the current Anderson County High School principal, Greg 

Deal, stated that the display of the Confederate flag would cause a disruption and

interfere with the learning environment of Anderson County High School if the 

ban on racially divisive symbols like the Confederate flag was eliminated from the 

Code of Student Conduct.  See Trial Tr. Vol. II 148:7-19.  Appellees would also 

refer the Court to Trial Tr. Vol. I at 146-147 in which the former principal of 

Anderson County Career and Technical Center, Sid Spiva, stated that Defendants‟ 

Exhibit 1 (red t-shirt with skeleton and Confederate flag) would have caused a 

disruption and substantially interfered with the learning environment.  See Trial Tr. 

Vol. I at 146:20-23.  Mr. Spiva also testified that the elimination of the ban on 

racially divisive symbols like the Confederate flag would interfere with or disrupt

the learning environment.  See Trial Tr. Vol. I at 146:24 – 147:10.  The fact that 

Appellants can find some support for their position in parts of the record below not 

highlighted by the Appellees is hardly a misrepresentation of the record.  It is not 

the job of the Appellees to marshal evidence for and in anticipation of Appellants‟
arguments.              

Obviously, Appellants want to focus the Court‟s attention on such matters 

because the substance of Appellants‟ position is so lacking in merit.  This is an all-too-obvious example of the old adage “if the law is on your side, pound the law –

if the facts are on your side, pound the facts – if neither is on your side, pound the 

table.”  Appellants are merely pounding the table.

II. The Leading Opinion Correctly Held that Defendants-Appellees

Reasonably Forecast that Permitting Displays of the Confederate Flag 

Would Substantially Disrupt or Materially Interfere with the School 

Environment.    

Even when viewed in a light most favorable to the Appellants, the facts in 

this case indicate that Anderson County school officials could reasonably forecast 

that permitting students from wearing racially divisive symbols like the 

Confederate flag would substantially disrupt or materially interfere with the school 

environment.  

In contrast to the lack of evidence on the record in Tinker v. Des Moines 

Independent Community School District, the record before this Court essentially 

contains uncontested evidence of racial violence, threats and tension within the 

Anderson County school district: two days after two black males enrolled at 

Anderson County High School (“ACHS”), a large Confederate flag appeared in the 

school hallway; racial slurs at ACHS in which white students called Hispanic 

students “dirty niggers, sand niggers and dirty mexicans”; racially-charged graffiti

that was  discovered in the ACHS auditorium and football stadium including a 

Swastika and the words “niggers” and “white power,” and the comments “White 4 

Life” and “I Hate Niggas, J/K AVM”; graffiti including the name of a racially 

mixed couple along with “something about nigger-lover, white girl, black boy, in 

my school” and a picture of a hangman‟s noose; an incident in which a black 

student from Clinton High School was called a “nigger” by a group of white 

students during a leadership class at ACHS; Oreo cookies thrown onto the 

basketball court when a biracial Clinton basketball player was warming up for a 

game between Clinton and ACHS; a physical altercation between a white student 

and a Hispanic student at ACHS after the Hispanic student‟s brother was called “a 

sand nigger, dirty mexican” by the white student; a complaint from black student‟s 

parent after the student was called a “nigger” on the Anderson County Career and 

Technical Center (“ACCTC”) bus; a black student changing classes and 

transferring to Clinton High School based on his fear of a white student at 

ACCTC; incidents that occurred on ACCTC school buses stemming from racial 

epithets such as “nigger” and white students singing racial songs; a physical 

altercation at ACCTC resulting from a racial joke; a biracial female student being 

subjected to racist name calling at ACCTC; racial graffiti at Clinton High School 

including KKK references and comments such as “I hate niggers,” “Kill all the 

niggers,” and “I hate this nigger-hating school.  I‟m going to blow it up”; the

discovery of a noose in a Clinton High School student‟s locker along with stickers 

like “White Power,” “KKK,” and other racially charged statements.  

It is respectfully submitted that the above incidents and testimony of trial 

witnesses clearly satisfies the Tinker v. Des Moines Independent Community 

School District standard that Anderson County school officials reasonably forecast 

that permitting displays of the Confederate flag would result in substantial 

disruption of, or material interference with, the school environment.  393 U.S. 503, 

514 (1969).  All witnesses testified to incidents justifying the ban both prior to, 

during, and after Plaintiff Tom Defoe‟s tenure in the Anderson County school 

system.  In fact, unlike this Court‟s decision in Barr v. Lafon, the incidents 

outlined above are not even disputed by the Plaintiffs.  In other words, the

Plaintiffs do not controvert or attempt to argue that the incidents did not actually 

occur in the Anderson County school system.  Accordingly, rehearing by this

Court is unfounded and the Petition should therefore be denied.  

CONCLUSION

For the foregoing reasons, the Defendants-Appellees respectfully request 

that this Court deny the Petition for En Banc Rehearing.  

RESPECTFULLY SUBMITTED this 18

th

day of January, 2011.

/s/Jonathan Swann Taylor_________

Arthur F. Knight, III, TN BPR #016178

Jonathan Swann Taylor, TN BPR #025094

Taylor, Fleishman & Knight, GP

800 South Gay Street, Suite 600

Knoxville, Tennessee  37929

Phone:  865-971-1701

Attorneys for Appellees/Defendants

� While the concurring opinion is the majority opinion of the panel, its application 


is limited “to the extent that there are any differences between [the leading 


opinion] and the concurring opinion.”  Defoe, 625 F.3d at 326.      


� 3 Appellants‟ argument should come as no surprise considering that their counsel of 


record publicly “refuses to begin every legal argument with the presumption that 


all court precedent is correct.”  Van Irion, About Van Irion, at 


http://www.libertylegalfoundation.com/about-2/about-van-irion





� It should be noted that the Appellants‟ alleged list of misrepresentations was 


reduced from eleven misrepresentations in their Reply Brief to two 


misrepresentations in their Petition.  Support for the other nine alleged 


misrepresentations cited by Appellants in their Reply Brief can be found at Trial 


Tr. Vol. II 38:11-12; Trial Tr. Vol. II 67-80, Trial Tr. Vol. I 129:20-130:1, 146:20-


147:10, 149:22-23; Trial Tr. Vol. II 84-87; Trial Tr. Vol. II 108:13-109:15; Trial 


Tr. Vol. III 12-18, 24-25.  Appellees assume that the Court does this anyway but in 


any event they would encourage this Court to review the trial transcript in its 


entirety.   





